FLASHING SCHOOL ZONE BEACON AGREEMENT

THIS AGREEMENT, made and entered into upon the date of last signature below, by and between the COUNTY OF DONA ANA, New Mexico, acting by and through its duly elected officials, hereinafter called the COUNTY, and the GADSDEN INDEPENDENT SCHOOL DISTRICT, acting by and through its duly elected officials, hereinafter called the DISTRICT.

WHEREAS, the COUNTY contemplates the installation of flashing school zone beacons within the COUNTY right-of-way on Holguin Road, in Vado, New Mexico, for the Vado Elementary School; and

WHEREAS, the DISTRICT and COUNTY agree with the need for installation of flashing school zone beacons, the exact design to be determined by the COUNTY; and  

WHEREAS, the installation of flashing school zone beacons will promote traffic safety in the school zone; and

WHEREAS, it is the desire of the parties to set forth their understandings and agreements pursuant to which the flashing school zone beacons shall be obtained, installed, operated, and maintained as required. 

NOW, THEREFORE, in consideration of the premises and the mutual promises of the parties hereto, it is hereby agreed by and between the parties as follows:

SECTION I: THE DISTRICT SHALL

1. Purchase two solar flashing school zone beacons meeting COUNTY standards.

2.
Transfer all right, title, and interest in and to the two flashing school zone beacons to the COUNTY in exchange for the obligations undertaken by the COUNTY in this Agreement.

SECTION II: THE COUNTY SHALL

1.
Reimburse the DISTRICT for any costs above $ 4,080.00 for the purchase price of the two flashing school zone beacons up to a maximum reimbursement of  $ 2,000.00.       

2. At COUNTY expense, install the two flashing school zone beacons within the COUNTY right-of-way on Holguin Road, in Vado, New Mexico, for the Vado Elementary School.

3. At COUNTY expense, maintain the flashing school zone beacons within COUNTY right-of-way, and repair or replace parts in the event the beacons are damaged, or there is an equipment failure, for the useful life of the beacons.  

4. Make all timing adjustments to the flashing school zone beacons necessary for satisfactory operation.

5. Retain ownership of the two flashing school beacons within the COUNTY right-of-way.

SECTION III: THRID PARTY BENEFICIARIES

It is not intended by any of the provisions of any part of this Agreement to create in the public or any member thereof a third party beneficiary or to authorize anyone not a party to the Agreement to maintain a suit(s)for wrongful death(s), bodily and/or personal injury (ies) to person(s), damage(s) to property (ies), and/or any other claim(s) whatsoever pursuant to the provisions of this Agreement. 

SECTION IV: NEW MEXICO TORT-CLAIMS ACT

As between the COUNTY and DISTRICT, neither party shall be responsible for liability incurred as a result of the other party’s acts or omissions in connection with this Agreement.  Any liability incurred in connection with this Agreement is subject to the immunities and limitations of New Mexico Tort Claims Act (Section 41-4-1, et seq. N.M.S.A. 1978) and any amendments thereto. This paragraph is not intended to modify, in any way, the parties’ liabilities as governed by common law or the New Mexico Tort Claims Act. By entering this Agreement, the COUNTY and DISTRICT, and their “public employees” as defined in the New Mexico Tort Claims Act, do not waive any sovereign immunity, nor do they waive any provision of the New Mexico Tort Claims Act. 

SECTION V: SCOPE OF AGREEMENT

This AGREEMENT incorporates all the agreements, covenants, and understandings between the parties hereto concerning the subject matter hereof, all such covenants, agreements, and understandings have been merged into this written Agreement. No prior Agreement or understandings, verbal or otherwise, of the parties or their agents shall be valid or enforceable unless embodied in this Agreement. 

SECTION VI: TERMS OF THIS AGREEMENT

Performance of all duties and obligations herein shall conform with and shall not contravene any state, local, or federal statutes, regulations, rules, or ordinances.  Specifically, the DISTRICT certifies that the DISTRICT will comply with all applicable federal, state, and DISTRICT statutes, rules, regulations, and ordinances in the procurement of the flashing school zone beacons that are the subject of this Agreement.

SECTION VII: PROCUREMENT CODE 

The Procurement Code, § 13-1-25 through § 13-1-199, NMSA 1978 as amended, imposes civil and criminal penalties for its violation.  In addition, New Mexico Criminal Statutes impose felony penalties for illegal bribes, gratuities and kickbacks.
SECTION VIII: NON-APPROPRIATION

 The DISTRICT’s obligation to purchase two flashing school zone beacons, and the COUNTY’S obligations to make payment for reimbursement of certain costs for, and repair and maintenance of, flashing school zone beacons under the terms of this Agreement are contingent upon each party’s appropriation of sufficient funds to make such payments.  If the governing body of the DISTRICT or the COUNTY does not appropriate funds necessary for the fulfillment of its obligations under this Agreement, this Agreement will terminate upon written notice of that effect by one party to the other.  A determination by the governing body of the DISTRICT, or the COUNTY, that sufficient funds have not been appropriated is firm, binding, and not subject to review. 

SECTION IX:  SEVERABILITY

In the event that any portion of this Agreement is determined to be void, unconstitutional or otherwise unenforceable, the remainder of this Agreement shall remain in full force and effect. 

SECTION XI: AMENDMENT

This Agreement shall not be altered, modified, or amended except by an instrument in writing and executed by the parties hereto.

SECTION XII: DUPLICATE ORIGINALS

This document shall be executed in no less than two (2) counterparts, each of which shall be deemed an original. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement upon the date of last signature below. 

DONA ANA COUNTY BOARD OF COUNTY COMMISSIONERS 

By: 
______________________


____________________

              



Date                             

ATTEST: ___________________ 


Rita Torres, County Clerk

GADSDEN INDEPENDENT SCHOOL DISTRICT

By: 
________________________             
_____________________

       

               



Date                             

ATTEST: ______________________  
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