GADSDEN INDEPENDENT SCHOOL DISTRICT 

BOARD OF EDUCATION

RESOLUTION 

A RESOLUTION APPROVING OF ANNUAL PAYMENTS IN LIEU OF TAXES TO BE PAID TO THE GADSDEN INDEPENDENT SCHOOL DISTRICT (THE "SCHOOL DISTRICT") IN CONNECTION WITH THE PROPOSED ISSUANCE BY THE COUNTY OF AN INDUSTRIAL REVENUE BOND ENTITLED DONA ANA COUNTY, NEW MEXICO INDUSTRIAL REVENUE BOND (NM SOLAR ROADRUNNER LLC PROJECT), SERIES 2011, IN AN AGGREGATE PRINCIPAL AMOUNT OF UP TO $81,610,000 (THE "PROJECT") AND SUPPLEMENTING AND AMENDING THE RESOLUTION PREVIOUSLY ADOPTED BY THE SCHOOL DISTRICT ON AUGUST 26, 2010 RELATING TO THE PROJECT. 

WHEREAS, the New Mexico legislature has passed the “County Industrial Revenue Bond Act” (the “Act”), Sections 4-59-1 to 4-59-16 inclusive, NMSA 1978, as amended, which authorizes Dona Ana County, New Mexico (the “County”) to issue industrial development bonds and to acquire projects as defined in the Act; and

WHEREAS, Section 4-59-4(A)(2), NMSA 1978, permits the County to acquire a project only after (i) the acquisition is approved by the local school board of the school district in which the project is located and (ii) the local school board approves of an annual in-lieu tax payment to be made to the school district (the “School PILOT”) by the Company for the period that the County owns and leases the project; and

WHEREAS, on September 14, 2010, the County's Board of County Commissioners  approved an inducement resolution indicating its intent to proceed with the issuance of a bond (the "Bond") for the financing of the acquisition of the land, buildings and equipment located in Dona Ana County, New Mexico, by the County for use by the NRG Solar Roadrunner LLC (formerly, New Mexico SunTower, LLC) (the "Company") or its assigns for the Company's operations relating to photovoltaic solar power generation (the "Project"); and 

WHEREAS, on August 26, 2010, the Gadsden Independent School District (the "School District") adopted a resolution (the "2010 Resolution") approving of (i) the acquisition of the Project by the County and (ii) an annual School PILOT in the amount of $58,000 to be made to the School District in connection with the Project; and

WHEREAS, the 2010 Resolution provided that if the principal amount of the Bond was increased in an amount which exceeded $71,300,000, the Company would notify the School District of such increase prior to Bond closing and provide a revised School PILOT proposal to the School District and its representatives for consideration and approval; and  

WHEREAS, subsequent to the adoption of the 2010 Resolution, the Company requested that the County increase the proposed principal amount of the Bond to $81,610,000; and 


WHEREAS, in connection with the increase in the principal amount of the Bond, the Company has submitted a revised School PILOT proposal to the School District  proportionately increasing the amount of the annual School PILOT to $67,000 to reflect the increase in the proposed principal amount of the Bond (the "New PILOT Proposal"); and

 WHEREAS, in anticipation of the adoption by the County of the Bond Ordinance by the County approving of the issuance of the Bond, and in accordance with Section 4-59-4(A)(2), NMSA 1978, the School District desires to approve of the scope and terms of the New PILOT Proposal pursuant to this Resolution; and
NOW, THEREFORE, BE IT RESOLVED BY THE GADSDEN INDEPENDENT SCHOOL DISTRICT:


Section 1.   School District Approval of New School PILOTs.  As part of the proposed Bond issue, the County intends to enter into an agreement with the Company pursuant to which the Company will be required to pay to the County and the School District certain annual payments in lieu of ad valorem taxes levied on the Project property.  In anticipation of the consideration of such agreement by the County, the Company has proposed, and the School District hereby approves of, the New PILOT Proposal, with the specific provision to be included in the relevant agreement memorializing the payment the New PILOT Proposal to be substantially in the form of Exhibit A hereto.  The New PILOT Proposal set forth in Exhibit A amends and replaces in its entirety the School PILOT proposal set forth as Exhibit B to the 2010 Resolution.  

Section 2.  General Authorization.  Members of the Board of Directors of the School District and other appropriate School District officers, officials and employees are hereby authorized and empowered to take such steps and to do such things as may be necessary to achieve the purposes of this Resolution.  


Section 3.  Repealer.  This Resolution supplements and to the extent provided herein amends the 2010 Resolution.  All orders and resolutions, or parts thereof, in conflict with this Resolution are hereby repealed; this repealer shall not be construed to revive any order, resolution or part thereof, heretofore repealed.

PASSED, ADOPTED, SIGNED AND APPROVED this ___ day of February 2011.


GADSDEN INDEPENDENT SCHOOL DISTRICT 


President

ATTEST:

Secretary

EXHIBIT A
Model School District PILOT Provision SEQ CHAPTER \h \r 1

Payments to School District TC \l "2".  So long as the Issuer continues to be the owner of the Project Property, the Company shall make annual payments to the School District in an amount equal to $67,000 (the “School PILOT”). The first School PILOT payment shall be made on the date which is the later of February 1, 2012 or the date on which construction of the Facility commences (the "Construction Commencement Date") and, thereafter, each annual payment shall be paid on the first business day in February.  In the event that the Construction Commencement Date occurs after February 1, 2012, the Company will notify the School District within 15 days of the Construction Commencement Date.  The School PILOT has been negotiated with the School District and fully satisfies the requirements of Section 4-59-4(A) NMSA, 1978, as amended and supplemented.  The payment provisions of this Section may be amended by mutual agreement of the Company, the Issuer and the School District.
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