
     Agreement

The Gadsden Independent School District

D2SC

Dated February 10, 2011
This agreement (the "Agreement"), made as of February 10, 2011, is entered into by The Gadsden Independent School District (GISD), located at 4950 McNutt Road, Santa Teresa, NM 88063 (the "District") and D2 Data Driven Software Corporation (“D2SC”) , located at 900 Jackson, St. 380, Dallas, Texas  75202.
WITNESSETH THAT:

WHEREAS, GISD wishes to provide for the proposed scope of work;

WHEREAS, the D2SC has presented that it has the present ability to perform said work;

WHEREAS, the D2SC has partnered with Innovate+Educate NM in the implementation of a STEM project in Gadsden Independent School District;

NOW THEREFORE, The parties hereby mutually agree as follows:

D2SC has partnered with the Education Data Consortium and Innovate+Educate NM to provide data collection, analysis and reporting services in connection with GISD’s efforts associated with the NM STEM Network Southern HUB. 

The terms and conditions relative to these services are more fully described in said Agreement below and set forth in connection with GISD’s ARRA government services fund application.

Summary Scope of Services $45,000

District will provide:

1. Technical and other necessary support to D2SC in accessing existing District systems and data sources to facilitate D2SC data collection, tracking, and analysis efforts.
D2SC will provide:

1. Technical assistance in partnership with Innovate+Educate NM in collection and tracking of student level data and assessment records from the District.  

2. Project Management Services in providing technical assistance to the district in culling and analyzing the necessary data that will become the Data Warehouse.

3. Analyzing existing data contracts in the District to maximize District efficiency.
4. Using the Applications and D2SC Solutions, D2SC will integrate data silos into a data warehouse that will serve the tracking students District P-K through College/Career.   This warehouse may serve as a pilot for other districts in NM.

Term
The term of this agreement is for one (1) year and is contingent upon availability of appropriation; GISD reserves the right to terminate the agreement without penalty to the District.
Ownership OF D2SC Application and D2SC Solutions  

The parties acknowledge and agree that the D2SC Software Applications (“Applications”) and D2SC Solutions (“Solutions), together with all functional modifications and customizations (“Customizations”) are D2SC’s proprietary property protected under intellectual property laws.  District further acknowledges and agrees that all right, title, and interest in and to the Customizations, Applications and D2SC Solutions, as well as all modifications and enhancements thereof, including associated intellectual property rights, are and shall remain with D2SC or its licensors.  Subject to the terms and conditions of this Agreement, D2SC hereby grants to District for the term of this Agreement, the non-exclusive, non-transferable right and license to use during the Term of this Agreement the Applications and D2SC Solutions for District’s purposes and to permit Application access to District End Users.

Ownership of Work Product and Data

Any tangible material excluding the applications and D2SC Solutions (“Materials”) in final form that is delivered by D2SC to GISD under this agreement will be the property of GISD including all data provided by GISD and or developed, created, or collected in conjunction with the operation of the Applications or D2SC Solutions.  D2SC is not responsible for alterations to Materials and data made by Gadsden.

All such Materials that are eligible for copyright protection in the U.S. or elsewhere shall be deemed works made for hire.  In the event that any such Materials, for any reason, are deemed not to be works made for hire, D2SC will assign all right, title, and interest to such Materials to GISD, and D2SC agrees, to execute and deliver such documents as shall be reasonably necessary to evidence Gadsden’s ownership.  At all times during the term of the agreement, GISD shall own and control any data that is delivered to D2SC.  

Confidentiality

All materials provided to D2SC or prepared by either party under this agreement are confidential and are the property of GISD.  D2SC will keep such materials confidential and will not disclose the materials to any other individual or company other than specifically permitted by GISD.  Those obligations do not apply to information that: (i) becomes publicly available through no fault of D2SC, (ii) is disclosed to D2SC by a third party entitled to receive such information, (iii) is already known to D2SC as shown by its prior written records, or (iv) is independently developed by EDC.

Privacy
District’s utilization of one or more D2SC Applications or D2SC Solutions under subscription from D2SC may include D2SC acting as an agent for District with respect to the warehousing, storage and analysis of data to District’s specifications.  District acknowledges and understands that the D2SC Solutions provided to District under this Agreement may be construed to include the transfer of personally identifiable student information and confidential employee information.  District shall be responsible for compliance with the Family Educational Rights and Privacy Act (FERPA) and any other applicable all applicable privacy laws governing educational institutions or agencies.  D2SC will take all necessary steps to comply with educational privacy laws and regulations and will maintain systems at an industry standard of security to prevent the unauthorized access to personally identifiable student information and confidential employee information.  Further,

(a)
District agrees that D2SC shall be considered an organization conducting studies for and on behalf of District, at District’s request, to improve instruction; 

(b)
District shall obtain any necessary releases from students, parents and guardians, including but not limited to, written consents required under the FERPA regulations, 34 C.F.R. §99.30;

(c)
District shall notify D2SC when student information is no longer needed for the purposes it was obtained.  Within a reasonable period of time after receiving notice from District (not more than 30 days), D2SC shall destroy such information;

(d)
District agrees to institute such procedures and enforcement policies applicable to End Users so as to encourage and maintain the integrity of End User access and passwords so as to prevent unauthorized access or disclosure of student information;

(e)
D2SC agrees to institute and enforce such procedures and policies necessary and to adopt industry standard security procedures to endeavor to prevent Third Party access to student information and Application Data by individuals not affiliated with D2SC.

(f)
District agrees to indemnify and hold harmless D2SC against any and all losses, including expenses that may be incurred by D2SC, either as a party, witness, or potential party or witness, in connection with or resulting from any litigation or claim brought against the District arising out of, or occasioned by, directly or indirectly, the performance, actions or non-actions of District, or District contracted third-party.
End Users
“End Users” shall mean all students, teachers, parents or guardians, and district administrators identified by District as needing access to utilize the Applications, D2SC Solutions, or Third Party Applications pursuant this Agreement.

Third Party
"THIRD PARTY" shall mean any natural person or legal entity other than D2SC, District, and End Users.

Termination

GISD shall have the right to cancel this agreement at any time for any reason with 30 days' written notice.  GISD, in the event it terminates the agreement, will not be entitled to a refund or proration, because D2SC costs associated with to this agreement entail front-end obligations. 

On the effective date of termination, D2SC will deliver to GISD all property and data in its possession that belongs to Gadsden.

Independent Service Provider

D2SC is an independent service provider and not an agent or representative of GISD and is not authorized to enter into any contracts or agreements on GISD’s behalf without the consent of GISD.

Assignment

Neither party shall have the right to assign this agreement or any of its rights and privileges hereunder to any other person, firm or corporation without the prior written consent of the other party.  A substantial change of ownership or management shall be considered an assignment under this provision. 
Research by University and Higher Education  

GISD gives D2SC permission to cite the GISD project and aggregated project results in research papers, both print and electronic, provided that GISD has a right of first refusal relative to publication of such publications. 
Entire Agreement

Each party acknowledges that this agreement and any exhibits, schedules or appendices constitute the complete terms and conditions between the parties, and supersedes and merges all prior proposals, understandings and all other agreements between GISD and D2SC.  This agreement may be modified or altered with written consent of both parties. 

Notices

Notices provided for this agreement may be given by personal delivery or by registered or certified mail to the mailing addresses on the first page of this agreement with respect to GISD-Office of the Superintendent: 4950 McNutt Road, Santa Teresa, NM 88063, and to the following address for D2SC:  900 Jackson, St. 380, Dallas, Texas 75202.
Severability

The provisions of this agreement are independent and severable, and the invalidity of any one provision which is not material to this agreement will have no bearing on the continuing force and effect of the remaining valid provisions.

Applicable Law

This agreement will be enforced and governed by the laws of the State of New Mexico.

Headings

Headings in this agreement are for reference only.  In case of conflict between a heading and the content of a section, the content controls the meaning.

Counterparts

This Agreement may be executed in counterparts by one or more of the parties.  A telecopy or facsimile transmission of a signed counterpart of this Agreement shall be sufficient to bind the party or parties whose signature(s) appear thereon.
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